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You Don't Have to Reinvent the Wheel:
A Comparison of Wage and Hour Laws,
Their Effects on the Latino Family, and
What We Can Learn From Them
BRENDA VALLE

Introduction
Latinos have become the fastest growing minority population in
the United States. As a result, the United States has seen a surfacing
of issues that have had a unique impact on the Latino population.
One such issue that has specifically affected Latinos is the weakness
in wage and hour laws, both at the federal and state level. Latinos as
a group are primarily concentrated in low-wage sectors due to their
recent immigration and limited English. As a result, they are often
times subjected to low wages, "wage theft," and lack of enforcement
of wage and hour laws. "Wage theft" by an employer occurs when
an employer does not pay an employee for the work she has done,
pays the employee with a check that has insufficient funds, or pays
the employee late. The fact that Latinos experience a higher incidence
of wage theft than any other population group is due not only to
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employers' lack of compliance with state and federal laws, but is also
due to the lack of enforcement by the Federal Department of Labor
and state labor agencies.
Several states in the Southwest have passed legislation in an
attempt to protect low-wage workers. The majority of these have
had a positive impact on the lives of low-wage workers. However,
there are still gaps in the labor laws of these states. Although the
labor laws of states in the Southwest do not adequately protect lowwage workers in the grand scheme, there is much that other states,
particularly in the South, can learn from the Southwest to better
protect their rising populations of low-wage Latino workers. In
essence, the fastest growing states would be adopting from
Southwestern states one, or several, wage and hour laws that
effectively protect the low-wage employee. This would create a
patchwork of wage and hour, providing greater protections for lowwage Latino workers.
Research on the effects that low-wages have on Latino workers
is important not only to provide states with information enabling
them to implement laws that will positively impact low-wage
workers, but also because it satisfies a need to document how lowwages affect the families of Latino workers. In an attempt to
compensate for low wages, there has been a change in the Latino
family structure, resulting in two phenomena. First, the eldest
children of working Latino families begin working at an earlier age,
and in many cases forgo a college education to help their parents
sustain the household financially. Secondly, Latino families are
often forced to live in larger households to afford rent payments. It
is not uncommon to find two families living in one residence - one
in the primary home and the other in a converted garage. Low
wages, wage theft, and lack of enforcement, affect not only workers,
but also their families, who have had to adjust their family structure
to compensate for low earning potential. Individual states and the
federal government must take on a more active role in enforcing and
passing laws that positively impact the Latino population, allowing
the younger generation of Latinos to focus on their education and
prospects for higher education.
Part I of this note explores the demographics of five states with
the highest Latino populations (California, New Mexico, Texas,
Arizona, and Colorado), and the five states with the highest Latino
population growth (North Carolina, Arkansas, Georgia, Tennessee,
and South Carolina). It also explores employment patterns of
Latinos and their concentration in specific job sectors. Part II
considers the ways in which the Latino family is negatively affected
by current wage and hour laws and their lack of enforcement. It
reveals that Latino children are faced with the personal obligation to
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work to keep their family from poverty, and that Latinos are more
likely to live in larger households than any other ethnic group. Part
III examines laws such as the Fair Labor Standards Act and
minimum-wage laws of ten states, focusing on their strengths and
It also discusses some major criticisms of labor
weaknesses.
agencies, primarily their failure to enforce wage and hour laws.
Because the Latino population is growing in states not traditionally
known for their Latino population, it is important to look at
differences in wage and hour laws between the five most populous
states and the five fastest growing states. These differences help
determine what is and is not working, to ensure that we do not have
to reinvent the wheel. Finally, Part IV of this note suggests several
ways in which wage and hour laws can be changed to have a more
positive impact on Latinos.

I.

Latinos In the United States and Their
Concentration In Labor Sectors

In 2004, the U.S. Census Bureau published a report concluding
that in 2000 Latinos accounted for 12.5% of the United States
population, an increase of 61% over a decade.1 The majority of the
states with the highest Latino population are located in the Western
region, where Latinos make up 44.7% of the population.2 Of the
states in the Southwest region, five had a higher Latino population
concentration than any other state: California, 3 New Mexico, 4 TexaS, 5
Arizona, 6 and Colorado.7 In California, Latinos composed 34.6% of

1. ROBERTO R. RAMIREZ, U.S. CENSUS BUREAU, WE THE PEOPLE: HISPANICS IN THE
UNITED STATES: CENSUS 2000 SPECIAL REPORTS 1 (2004), available at http://

www.census.gov/prod/2004pubs/censr-18.pdf.
2. MELISSA THERRIEN & ROBERTO R. RAMIREZ, U.S. CENSUS BUREAU, THE HISPANIC
POPULATION IN THE UNITED STATES: POPULATION CHARACTERISTICS 2 (2000), available at

The Western region is
http://www.census.gov/prod/2001pubs/p20-535.pdf.
comprised of Alaska, Arizona, California, Colorado, Hawaii, Idaho, Montana, Nevada,
New Mexico, Oregon, Utah, Washington, and Wyoming. Id. at n.5.
3. NAT'L COUNCIL OF LA RAZA, CALIFORNIA STATE FACT SHEET 1 (2005), available at

http://www.nclr.org/index.php/publications/california-statefact-sheet/.
4. NAT'L COUNCIL OF LA RAZA, NEW MEXICO STATE FACT SHEET 1 (2005), availableat

http://www.nclr.org/index.php/publications/new-mexicostatefact_sheet/.
5. NAT'L COUNCIL OF LA RAZA, TEXAS STATE FACT SHEET 1 (2005), available at

http://www.nclr.org/index.php/publications/texasstate_factsheet/.
6. NAT'L COUNCIL OF LA RAZA, ARIZONA STATE FACT SHEET 1 (2005), available at

http://www.nclr.org/index.php/publications/arizona-state_factsheet/.
7. NAT'L COUNCIL OF LA RAZA,

COLORADO STATE FACT SHEET 1

http://www.nclr.org/index.php/publications/coloradostate-fact-sheet/.

(2005),
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the population, 8 in New Mexico 43.4%,9 in Texas 35.3%,1o in Arizona
27.9%," and in Colorado 18.7%.12 The states with the highest Latino
population growth rates were North Carolina,13 Arkansas,14
Georgia, 5 Tennessee,16 and South Carolina. 7 Between 1990 and
2000, North Carolina experienced a growth in the Latino population
of 393.9%,18 Arkansas had a growth of 337.0%,19 Georgia had a
growth of 299.6%,20 Tennessee had a growth of 278.2%,21 and South
Carolina had a growth of 211.2%.22
A.

Latino Labor Concentration, Wage Penalties and their Unique
Distinctions

Just as the Latino population is concentrated in specific areas of
the country, Latino workers are also concentrated in low-wage
occupations.23 Of the approximately 35.2 million 24 Latinos in the
United States, 12.6% are concentrated in construction and extraction,
9.3% in production, 9.0% are in building and grounds cleaning and
maintenance, 8.1% in food preparation and service, and 1.9% in
farming, fishing, and forestry.2 5 Additionally, Latino workers
compose a higher proportion of workers than white or other
minority workers in the occupational groups in which they are
concentrated:
farming,
fishing,
and
forestry
(39.3%),
8.
9.
10.
11.
12.
13.

NAT'L COUNCIL OF LA RAZA, supra note
NAT'L COUNCIL OF LA RAZA, supranote
NAT'L COUNCIL OF LA RAZA, supra note
NAT'L COUNCIL OF LA RAZA, supra note
NAT'L COUNCIL OF LA RAZA, supranote
NAT'L COUNCIL OF LA RAZA, NORTH

available at
_sheet/.

3, at 1.
4, at 1.
5, at 1.
6, at 1.
7, at 1.
CAROLINA STATE FACT SHEET 1 (2005),

http://www.nclr.org/index.php/publications/north-carolina-state-fact

14. NAT'L COUNCIL OF LA RAZA, ARKANSAS STATE FACT SHEET 1 (2005), available at
http://www.nclr.org/index.php/publications/arkansasstate-fact _sheet/.
15. NATL COUNCIL OF LA RAZA, GEORGIA STATE FACT SHEET 1 (2005), available at
http://www.nclr.org/index.php/publications/georgiastate-fact-sheet/.
16. NAT'L COUNCIL OF LA RAZA, TENNESSEE STATE FACT SHEET 1 (2005), available at
http://www.nclr.org/index.php/publications/tennessee statefact sheet/.
17. NATL COUNCIL OF LA RAZA, SOUTH CAROLINA STATE FACT SHEET 1 (2005),

http://www.nclr.org/index.php/publications/south-carolina

statefact_sheet/.

18. NAT'L COUNCIL OF LA RAZA, supra note 13, at 1.
19. NAT'L COUNCIL OF LA RAZA, supra note 14, at 1.
20. NAT'L COUNCIL OF LA RAZA, supra note 15, at 1.
21. NAT'L COUNCIL OF LA RAZA, supra note 16, at 1.
22. NAT'L COUNCIL OF LA RAZA, supra note 17, at 1.
23. NAT'L COUNCIL OF LA RAZA, FRACTURES IN THE FOUNDATION: THE LATINO
WORKER'S EXPERIENCE IN AN ERA OF DECLINING JOB QUALITY 8 (2009), available at

http://www.nclr.org/index.php/publications/fractures-in-the-foundation.
24. RAMIREZ, supra note 1, at 1.
25. NAT'L COUNCIL OF LA RAZA, supra note 23, at 9.
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building/ grounds cleaning and maintenance (33.4%), construction
and extraction (29.6%), production (21.1%), and food preparation
and service (21%).26
The occupational concentration of Latinos is unique and is
attributed to several factors, including: immigration status, English
proficiency, and low educational attainment. 27 With regards to
immigration status, of 11.7 million adult Latinos in the work force,
8.5 million are not U.S. citizens. 28 Non-proficiency in English also
disadvantages many Latinos, especially when one considers that in
2006, 13.4% of native-born and 73% of foreign-born working Latinos
spoke English less than "very well." 29 Lastly, education level also
affects job prospects for Latinos.30 In 2008, only 67.1% of both
foreign-born and native Latinos completed high school or a
postsecondary education, 3' as compared to 92.5% of White workers
and 88.2% of Black workers. 32
Besides the lowering of income, there are other implicit workrelated effects resulting from Latino occupational concentration. 33
Specifically, other workers within affected job sectors experience
wage penalties. In "occupations with many newcomer Latino
incumbents, other workers earn lower wages than would be
expected." 34 A study conducted by the UCLA Chicano Studies
Research Center determined that based on annual earnings of
$21,590 for major U.S. cities, the wage penalty in a job sector with
25% of Recent Immigrant Latino Men ("RILM") is $2,369 per year; at
15% it is $1,421 per year; and at 5% it is $474.35 Thus, workers in a
job sector with 25% RILM's make $2,369 less a year than if they
worked in a job sector with less RILM's.36 Therefore, not only do
low-wages affect recent Latino immigrants, but the concentration of
Latino immigrants in specific job sectors also affect other workers
within those sectors.

26.
27.
28.
29.
30.
31.
32.
33.
WAGE

Id. at 7.
Id. at 2.
Id. at 3.
Id. at 4.
Id. at 3-4.
Id.
Id.
See generally LISA CATANZARITE, UCLA CHICANO STUDIES RESEARCH CENTER,
PENALTIES IN BROWN-COLLAR OCCUPATIONS 1 (2003), available at

http://www.chicano.ucla.edu/press/siteart/LPIB-08Sept2003.pdf.
34. Id.
35. Id.

36. Id.
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II. The Negative Impacts on the Latino Family:
More Family Members Working, Higher
Household Sizes
Every action has a consequence. In the context of wage and
hour laws, low-wages, the lack of minimum wage enforcement, and
the lack of protection for agricultural workers all have an impact on
the workers themselves, and most importantly, their families.
Because Latinos are more likely to work in low-wage jobs, they
are more likely to live in poverty with their families.37 In 2007, only
21.9% of White workers and 34% of Black workers earned poverty
level wages, whereas 41.8% of Latino workers earned poverty-level
38
wages based on a $10.20 per hour wage for a family of four.
Violations of the minimum wage also impact the income of
low-wage workers. 39 In Los Angeles, a worker who experienced a
pay violation lost about $39.81 out of an average weekly earning of
$318.00, or 12.5% of their income. 40 This loss of $40.00 may seem
insignificant to some, but to Latino workers supporting a
household, it can mean the inability to pay rent on time. It is no
wonder 22.8% of Latinos in the United States were living in poverty
41
in 1999, although they only composed 12% of the population.
To compensate for low wages, Latino families are forced to
make difficult financial choices that disproportionately affect the
Latino community because of their overrepresentation in low- wage
jobs. One choice many families must make is to live in a larger
household than they would have to if they earned a livable income.
In 2000, 30.6% of Latino households consisted of five or more
people, in comparison to only 11.8% of White households.42 In
California, the average household size for Latinos is 4.06 persons per
household, as compared to 2.53 for non-Latino households. 43 One
California city, East Palo Alto, has the third largest Latino
household size in the state at 5.92, and among Mexican families the
37. NAT'L COUNCIL OF LA RAZA, supra note 23, at 13.

38. Id.
39. RUTH MILKMAN ET AL., UNIVERSITY OF CALIFORNIA LOS ANGELES, INSTITUTE FOR
RESEARCH ON LABOR AND EMPLOYMENT, WAGE THEFT AND WORKPLACE VIOLATIONS IN

LOS ANGELES 53 (2010), available at http://www.irle.ucla.edu/publications/pdf/
LAwagetheft.pdf.
40. Id.
41. THERRIEN & RAMIREZ, supra note 3, at 6.

42. Id. at 3-4.
43. Tyche Hendricks, Hispanics Share Housing to Make Ends Meet, COLLECTIVE ROOTS,

(Apr. 24, 2002), http://www.collectiveroots.org/hispanic-housing-epa.
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household size rises to 7.13 persons per household.44 A common
scene among Latino households is one in which a family of five
shares a one-bedroom apartment with another family of four;
another is a single mother who is forced to split the rent to a onebedroom apartment with her sister and brother-in-law. 45
Latino children also make tough choices, often electing to help
their parents financially. A study of 40 Latino families showed that
Latino children decided to begin working at an early age not
because their parents demanded it, but because "of their deep
concern for the family." 46 The families of these children used their
children's earnings in different ways. Ten families used it to meet
the most daily basic needs. 47 More than half of the families used the
earnings to supplement the parent's earnings.48 Four families used
the earnings to move from a working class to a middle class status.49
Furthermore, the study also noted that because the low wages
earned by the parents necessitated the family having "multiple
earners," this responsibility often first fell on the eldest sibling.5 0 It
is in this context that one wonders what Latino children must forgo
in order to help their families survive.
It seems likely that some Latino children forgo a college
education in order to help their parents financially. When Latino
children must divide their time between studying and working, it is
only natural that after graduating from high school, they would
focus all their efforts in helping their parents support the household.
This may especially be the case if there are younger siblings in the
picture. Once a part of the workforce, it is harder for these Latino
children to return to school to obtain a college education, and would
therefore opt to continue working. The statistics on Latino higher
education are very revealing. They indicate that only a very small
portion of American-born Latinos obtain a college education.
According to one study, of 100 Mexican-American students who
enter American public schools at the elementary level, 54 of them
drop out by the time they reach high school and only 46 continue on
Of the 46 who graduate from high school,
to graduate.51
44. Id.
45. Id.
46. Julio J. Canmarota, The Culture of Concern and Family Economy among Working
Latino Youth 3 (Ctr. For Working Families, Univ. of California, Berkeley, Working Paper
No. 14, 2000), available at http://wfnetwork.bc.edu/berkeley/papers/14.pdf.
47. Id. at 4-5.
48. Id. at 4-5.
49. Id. at 4-5.
50. Id. at 6, 8.
51. Tara J. Yosso & Daniel G. Solarzano, Leaks in the Chicana and Chicano Educational
Pipeline, LATINO POLICY & ISSUES BRIEF, Mar. 2006, at 1, available at
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approximately 26 go on to receive a post-secondary education. 52
However, of those 26 only 8 will graduate with a baccalaureate
degree.53
While there are likely multiple factors affecting the number of
Latino college graduates, it cannot be ignored that because many
Latino children begin working to help their parents financially may
be a cause. Furthermore, the decision to continue working instead
of obtaining a higher education has larger implications for the
Latino community. It ensures that Latino children remain in lowwage jobs. Additionally, when this Latino child grows up and starts
a family of his own, his socioeconomic status is only slightly better
than that of his parents, and the cycle begins again. As the fastest
growing minority population, states must protect low-wage Latino
employees from exploitation and poverty wages, so that they can
afford to provide a better future for their children.

III. The Weaknesses in Federal and State Labor Law
and Their Impact on the Latino Worker
Wage and hour laws in the United States come from two
sources: the Fair Labor Standards Act of 1938 ("FLSA"), and state
minimum wage and hour laws.54 Legislation on the right to
organize comes from state laws and from the National Labor
Relations Act (1935) amended in 1947 by the Taft-Hartley Act, which
gives workers the right to organize unions, choose their
representatives, and protects them from employer retaliation.5 5
As of January 2010, the federal minimum wage was $7.25.56
However, whenever federal and state laws come into conflict, the
law that provides a higher minimum wage prevails.57 Just as there
are states that have established a minimum wage within their own
jurisdiction, there are also states that have linked their minimum
wage with the federal minimum wage. Such states do not have a

http://www.chicano.ucla.edu/press/briefs/documents/LPIB_13March2006.pdf.
52. Id.

53. Id.
54. ANNETTE BERNHARDT ET AL., CTR. FOR URBAN ECON. DEV., BROKEN LAWS,
UNPROTECTED WORKERS: VIOLATIONS OF EMPLOYMENT AND LABOR LAWS IN AMERICA'S

CITIES 21 (2009), available at http://www.nelp.org/page/-/brokenlaws/BrokenLaws
Report2009.pdf?nocdn=1.
55. NAT'L COUNCIL OF LA RAZA, supra note 23, at 31.
56. United States Dep't of Labor, Wages and Hours Worked: Minimum Wage and
Overtime Pay, EMPLOYMENT LAW GUIDE (Sept. 2009), http://www.dol.gov/compliance
/guide/minwage.htm (last accessed Mar. 19, 2011).
57. ANNETTE BERNHARDT ET AL., supra note 54, at 21.
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minimum wage and instead depend on whatever the federal
minimum wage is for a given year.
Despite protections afforded by wage and hour laws, Latino
workers are still living in poverty when compared to United States
standards. For instance, in 2007, 41.8% of Latino workers earned
poverty-level wages. 58 This amounts to only $10.20 per hour to
sustain a family of four. 59 Only 21.9% of White workers and 34% of
Black workers earned poverty-level wages. 60 Research also shows
that Latinas earn 30.5% less than White women and 10.6% less than
Black women. 61
Because poverty level wages have the largest impact on Latino
workers, it is important to determine the weaknesses in the FLSA
and state minimum wage laws that contribute to the negative
effects.
A.

Federal Law and its Weaknesses

Two of the major weaknesses in federal labor legal protections
are the exemptions of domestic service and agricultural workers,
and the lack of enforcement by federal agencies. 62 In 2008, 45.1% of
agricultural workers were Latino and, as a result of working in
agriculture, they are excluded from some of the protection offered
under both the FLSA and National Labor Relations Act ("NLRA").63
Under the NLRA, employees exempted from protection under the
act include "any individual employed as an agricultural laborer, or
in the domestic service of any family or person at his home."64 In
1966, the FLSA was amended to include some farm workers such as
those employed by an employer who did not use more than 500
man-days of agricultural labor during the preceding calendar year. 65
However, it refrained from expanding the minimum wage to all
agricultural workers, and still excludes agricultural workers from
overtime pay. 66 Latino domestic workers compose 37.5% of workers
within that occupation. 67 Much like agricultural workers, domestic
workers are also excluded from minimum wage and maximum

58.
59.
60.
61.
62.
63.
64.
65.

NAT'L COUNCIL OF LA RAZA, supra note 23, at 13.
Id.
Id.
Id.
Id. at 41-42.
Id. at 42, 49 n.46.
29 U.S.C. § 152 (2003).
Fair Labor Standards Act of 1938, 29 U.S.C. §213(a)(6)(A) (2006).

66. NAT'L COUNCIL OF LA RAZA, supra note 23, at 42.

67. Id.
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hour protections under the FLSA.68
The second major weakness of federal labor legal protections is
the failure of agencies to thoroughly investigate violations. In 2008,
a report by the Government Accountability Office ("GAO")
criticized the Wage and Hour Division of the Department of Labor
("DOL") for not only reducing the number of investigations, but
also for failing to focus investigations on low-wage industries.69
The GAO also criticized the DOL's lack of follow through,
particularly when it rejected cases due to reliance on erroneous
information provided by an employer or simply failed to resolve
complaints.70
Wage theft is a particular problem within low-wage
occupations that continues to be ignored by the Department of
Labor. This affects immigrant Latino workers greatly. A recent
study by UCLA's Institute for Research on Labor and Employment
("UCLA Institute") supports the GAO's criticism of the Department
of Labor. The Institute's study found that almost 30% of Los
Angeles County respondents were paid less than the minimum
wage, and 79.2% of the 21.3% of workers who worked overtime
were not paid at required overtime rates.71
Employer retaliation is another problem that goes hand-in-hand
with wage theft. Under federal law, when employees make
complaints about wages and other issues, they are protected from
retaliation by their employers.72 However, this has not stopped
employers from retaliating against employees for making such
work-based complaints. Employer retaliation usually takes the form
of employee firings, but employers have also retaliated by cutting
hours and pay, threatening to call immigration, or increasing
workloads.73 The UCLA Institute found that 60% of employee
respondents were threatened with being fired or being reported to
the immigration department; 56% said their hours or pay was cut or
they were given worse work assignments; 34.7% were fired or
suspended; and 16.4% were harassed, abused, or had their workload
increased.74

68. 29 U.S.C. §213(a)(15).
69. Steve Greenhouse, Department is Criticized on Disputes Over Wages, N.Y. TIMES,
July 15, 2008, at A13, available at http://www.nytimes.com/2008/07/15/washington
/151abor.html.
70. Id.
71. MILKMAN ET AL., supra note 39, at 2.
72. Id. at 26-27.
73. Id. at 27.

74. Id. at 28.
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Selected States: Wage and Hour Laws and their Weaknesses
i. States with the Highest Latino Population - California, Texas,
Arizona, New Mexico, and Colorado
California

California's statutory minimum wage, which as of January 1,
2008, was $8.00 per hour,75 is set by wage orders adopted by the
Industrial Welfare Commission. 76 It applies to any employee in
"any occupation, trade, or industry, whether compensation is
measured by time" or by piece.? The Division of Labor and
Standards Enforcement ("DLSE"), headed by the Labor
Commissioner, is the California agency charged with enforcing
minimum wage standards, adjudicating claims, and investigating
complaints.7 8
The Labor Commissioner is required to report
annually to the California legislature regarding the effectiveness of
the Bureau of Field Enforcement. 79 The Bureau of Field Enforcement
is a unit within the DLSE charged with investigating claims and
enforcing wage and hour laws.80 Additionally, California law
protects the right of all employees to organize, including
agricultural workers.81
Although the individual California labor laws protect some
aspects of workers' rights, together they fail to provide adequate
protection. In the 2008 Annual Report on the Effectiveness of the
Bureau of Field Enforcement, the Labor Commissioner for the State
of California reported that of 9413 inspections and investigations,
5521 resulted in citations. 82 The report goes on to break down the
statistics according to industry: of 954 inspections in the agricultural
industry, only 222 citations were issued; of the 576 inspections in the
car wash industry, 519 resulted in citations. 83 Moreover, of the 798
inspections in the garment industry, 516 resulted in citations, and in

75.
ORDER
76.
77.

CAL. DEP'T OF INDUS. REL., INDUS. WELFARE COMMISSION, MINIMUM WAGE
(2007), availableat http://www.dir.ca.gov/iwc/Minwage2007.pdf.
CAL. LAB. CODE § 1182.11 (West 2003).
CAL. LAB. CODE § 1171 (West 2003).

78. Cal. Dep't of Indus. Rel., About Dep't of Labor Standards Enforcement (2011),
http://www.dir.ca.gov/dse/aboutDse.html (last visited Mar. 11, 2011).
79. CAL. LAB. CODE §90.5(d) (West 2003).
80. Cal. Dep't of Industrial Relations, supra note 78.
81. CAL. LAB. CODE § 1152 (West 2003).
82. ANGELA BRADSTREET, CAL. DEP'T OF INDUS. REL., 2008 ANNUAL REPORT ON THE
EFFECTIVENESS OF BUREAU OF FIELD ENFORCEMENT 1 (2008), available at http://
www.dir.ca.gov/dlse/ BOFE-2008.pdf.
83. Id. at 2.
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the restaurant industry of 1,299 inspections, 1,113 resulted in
citations.84 Additionally, the UCLA Institute's study of employees
in Los Angeles County revealed that of 406 garment workers
surveyed, 57.8% , or 234, were paid less than the minimum wage.8 5
This means that those 234 garment workers could have been of a
part of the Labor Commissioner's 798 inspections if their place of
employment had been inspected. It is also important to note that it
is very likely there were thousands of other garment workers in Los
Angeles who were also victims of minimum wage violations, but
were not surveyed or whose employer was not inspected. If one
considers that California's labor force is composed of roughly 17.4
million Californians, 86 the 9,400 inspections and investigations
conducted by the DLSE seems inadequate.
Texas
Unlike California, the Texas minimum wage is linked to the
FLSA's minimum wage.8 7 Connecting a state's minimum wage with
the federal minimum wage can cause problems because the federal
minimum does not take into account the cost of living within that
state. Consequently, the federal minimum wage may not be an
adequate minimum for all states. Additionally, Texas exempts some
agricultural workers 88 and domestic workers 89 from its minimum
wage provisions. Although Texas exempted agricultural workers
from its wage and hour provisions, at one time, Texas had in place
an agricultural commissioner who set piece rates. 90 The state also
had a significant amount of legislation concerning piece rates. For
instance, the Texas agricultural wage statutes contained regulations,
such as a requirement for the commissioner to collect information to
determine a piece rate for each commodity 91 and computation of
piece rates. 92 These statutes also provided that public hearings
concerning proposed rates were to be held and required that
employees or their representatives be given an opportunity to

84. Id. at 2.
85. MILKMAN ET AL., supra note 39, at 31.
86. NATL COUNCIL OF LA RAZA, supra note 3.
87. TEx. LAB. CODE ANN. § 62.051(West 2009).
88. TEX. LAB. CODE ANN. § 62.160 (West 2009).
89. TEX. LAB. CODE ANN. § 62.154 (West 2006).
90. TEX. LAB. CODE ANN. § 62.104 (West 2006)(repealed by Acts 2009, 81st Leg. Ch.
506, § 5.35(11), effective Sept. 1, 2009).

91. Id.
92. TEX. LAB. CODE ANN.

§

62.105 (West 2006)(repealed by Acts 2009, 81st Leg. Ch.

506, § 5.35(11), effective Sept. 1, 2009).
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protest the proposed rate. 93 In September of 2009, however, the
Texas legislature repealed all the statutory sections dealing
agricultural wage statutes. 94 In essence, instead of providing more
protection to agricultural workers, Texas has eliminated protections,
which is a step in the wrong direction.
Lastly, although California does not have an Agricultural
Commissioner in charge of setting piece rates as Texas did before
the position was eliminated, 95 it does have an agricultural labor
board that conducts investigations and hearings. 96
Arizona
On January 1, 2011, the Arizona minimum wage increased to
$7.35 per hour.97 Unlike the Texas minimum wage, the Arizona
minimum wage does not exempt domestic workers. 98 Additionally,
a key feature of the Arizona minimum wage is that it will be
increased on January 1st, each year, based increases in the cost of
living. 99 The increase in the cost of living is measured by the
percentage increase of the Consumer Price Index for All Urban
Consumers ("CPI-U"), which is determined by the U.S. Department
of Labor. 100 A problem with using the federal CPI-U is that precisely
because it takes into account all U.S. cities, the cost of living may not
reflect the true cost of living in Phoenix, Arizona, for instance.
Another problem states that index their minimum wage to the CPIU may face is that if the CPI-U decreases, then that state's minimum
wage will also decrease. However, the Arizona Minimum Wage Act
does not allow for a decrease in the minimum wage if and when the
CPI-U drops.101
Arizona also protects the right of agricultural workers to join
labor unions. An interesting feature of these statutes is how
bargaining units are formed. Representatives are elected via secret
ballot by the majority of agricultural employees in a unit.102 These
93. TEX. LAB. CODE ANN. § 62.106 (West 2006)(repealed by Acts 2009, 81st Leg. Ch.
506, § 5.35(11), effective Sept. 1, 2009).
94. TEX. LAB. CODE ANN. § 62.101to § 62.114 (LEXIS through 2011 legislation).
95. TEX. LAB. CODE ANN., supra note 90.
96. CAL. LAB. CODE § 1151 (West 2003).
97. U.S. Dep't of Labor, Wage and Hour Division, Minimum Wage Laws in the
States (Jan 1, 2011), www.dol.gov/whd/minwage/america.htm (last visited Mar. 5,
2011).
98. ARIZ. REV. STAT. ANN. § 23-362(A) (2006).
99. ARIZ. REV. STAT. ANN. §23-363(B) (2006).
100. Id.
101. Press Release, The Industrial Commission of Arizona (2009), available at
http://www.ica.state.az.us/PublicNotices/LABOR-minimum-wage_2010.pdf.
102. ARIZ. REV. STAT. ANN. § 23-1389(A) (2006).
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bargaining representatives act as the voice of all employees within
that unit in regards to the collective bargaining that takes place with
an agricultural employer.1 03 Additionally, if an individual employee
has a grievance regarding the collective contract, he or she can bring
the grievance to the attention of the employer and have it
adjusted. 104
New Mexico
New Mexico, like Texas, has a minimum wage of $7.50 per hour
and exempts domestic and agricultural employees.1 05 Of the five
southwestern states, New Mexico is one of the weakest in providing
adequate protections to agricultural workers.1 06 Unlike California
and Arizona, New Mexico does not have any statutes specifically
dealing with agricultural workers, aside from that exempting these
workers as employees for purposes of the minimum wage law.107
The only positive noteworthy feature of New Mexico wages is the
Santa Fe living wage ordinance, which provides $9.85 per hour as of
January 1, 2010.108
Colorado
Colorado has a minimum wage of $7.24 per hour, 109 which is one

10
cent lower than the federal minimum wage.n

This difference is

largely due to Colorado's minimum wage being indexed to the CPI-U

103. Id. The collective bargaining that takes place encompasses rates of pay, wages,
and hours of employment among other things. Id.
104. Id.
105. New Mexico Department of Workforce Solutions, New Mexico Minimum Wage Act
Poster Oune 2009), available at http://www.dws.state.nm.us/pdf/mninimumwageact
poster.pdf.
106. See generally N.M. STAT. ANN. §50-4-21 (2008). New Mexico exempts a wide
variety of workers from its minimum wage law, including: domestic employees,
employees compensated by piece rates, some seasonal workers, and agricultural
workers, among others. Id.
107. Id.
108. Bob Quick, No Minimum Wage Boost in 2011 for City, THE SANTA FE NEW
MEXICAN, Oct. 12, 2010, at Al, available at http://www.santafenewmexican.com
2
(article
/localnews/minimum-wage-Link-to-inflation-leaves-city-s-base-pay-flat-inin
the printed
2011
Flat
in
Pay
Base
City's
Leaves
Inflation
to
title
Link
the
appeared under
version of the newspaper).
109. Colorado Department of Labor & Employment-Division of Labor, Colorado
Minimum Wage Fact Sheet 1 (February 2011), http://www.colorado.gov/cs/Satellite
/CDLE-LaborLaws/CDLE/1248095305416 (the follow "Colorado Minimum Wage Fact
Sheet" hyperlink).
110. U.S. Dep't of Labor, supra note 56.
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for all Colorado urban cities.1 11 However, unlike Arizona, Colorado's
Minimum Wage Act allows for wage declines.112 Therefore, when the
CPI-U fell 0.6% in 2008, the minimum wage also dropped.113
Fortunately, because the federal minimum wage is higher, employers
are required to pay the federal minimum wage of $7.25 per hour."4
However, because both domestic and agricultural employees are
exempt under the federal minimum wage law, they fall under the
protection of the state minimum wage.115 Consequently, because the
Colorado minimum wage exempts domestic employees,116 they are
vulnerable to poverty wages. Colorado also exempts agricultural
workers from the state minimum wage,117 and under Colorado law,
there is no protected right to organize.118
Apart from not protecting agricultural workers' right to
organize, Colorado passed statutes that are hostile to Latino
workers. In 2006, Colorado farmers saw a shortage of workers
because state laws scared off immigrant workers.119 In 2008, in
response to the stringent laws and the resultant lack of agricultural
workers, Colorado passed the non-immigrant agricultural seasonal
work pilot program that would be in effect for five years.120 The
purpose of the program is to provide farmers with non-immigrant
seasonal workers and expedite the approval process in compliance
with the H-2A visa verification process.121 Despite the introduction
of this pilot program, some farm owners believe the supply of labor
111. Colorado Dep't of Labor & Employment, supra note 109, at 2.
112. Colorado's Minimum Wage Becomes 1st in U.S. to Drop, USA TODAY, Jan. 3, 2010,
http://www.usatoday.com/money/economy/employment/2009-12-31-colorodominimum-wage-drops.N.htm.
113. Id. Although the article refers to "last year," the article was written in 2009, and
then updated in 2010; thus "last year" refers to 2008. Id.
114. BERNHARDT ET AL., supra note 54, at 21.

115. Exempt Employees Colorado Minimum Wage Order Number 27, 7. COLO. CODE
REGS. § 1103-1 (LexisNexis 2011), available at http://www.colorado.gov/cs/Satellite?c=
Page&childpagename=CDLE-LaborLaws%2FCDLELayout&cid=1249391300484&page
name=CDLEWrapper.
116. Id. at § 1103-1(5).
117. COLO. DEP'T OF LABOR & EMPLOYMENT - DIVISION OF LABOR, ADVISORY

BULLETINS AND RESOURCE GUIDE 70 (2011), available at http://www.colorado.gov/cs/
Satellite?c=DocumentC&childpagename=CDLE-LaborLaws%2FDocument C%2FCDL
EAddLink&cid=1248577229940&pagename=CDLEWrapper ("Wage Order 27 does not
apply to the agricultural industry").
118. 7. COLO. CODE REGS. § 1103-1(5).
119. Deborah Frazier & Fernando Quintero, Farms' Harvest: Lack of Workers - Growers
Claiming New Immigration Laws Root Cause, ROCKY MOUNTAIN TIMES NEWS, Sept. 9 2006,
http://www.rockymountainnews.com/news/2006/sep/09/farms-harvest-lack-ofworkers/.
120. COLO. REV. STAT. ANN. § 8-3.5-101, 8-3.5-102, & 8-3.5-114(West 2003).
121. COLO. REV. STAT. ANN.

§ 8-3.5-102.

152

HASTINGS RACE AND POVERTY LAW JOURNAL

[Vol. 8

is inadequate, particularly when farmers need many laborers but
only for a brief time period. 122 A clear problem that emerges from
this guest program is that agricultural workers are vulnerable to
abuses of employers; even if they decide to leave and work for
another employer they are unable to do so.123
ii Lessons Learned
There are several lessons to be learned from the five states with
the most populous Latino communities. States with the fastest
growing rates of Latino populations can use these lessons to create a
more effective and protective framework for low-wage workers.
First, states should consider requiring the Labor Commissioner, or
the equivalent, to report annually to the state's legislature regarding
the effectiveness of the state's enforcement of labor violations.
Second, states should make the statutory minimum wage applicable
to any employee, particularly domestic and agricultural workers.
Third, states should establish agricultural labor boards to conduct
investigations and hearings regarding complaints by agricultural
workers. States should also consider putting in place agricultural
commissioners to be charged with setting a piece rate for
agricultural workers where state laws requires piece-rate wages.
Fourth, states should establish agricultural bargaining units, which
would ensure workers are properly represented in collective
bargaining agreements.
Regarding minimum wages, states should avoid indexing their
minimum wage with the federal minimum wage because the federal
minimum wage does not take into account the cost of living within
each state. On the other hand, if a state's minimum wage is not
linked to the federal minimum wage but is instead dependent on
the cost of living, the CPI-U should be based on urban cities within a
state, as opposed to cities throughout the nation. However, if a
state's minimum wage increase is dependent on inflation, there
should be a provision that prohibits a decrease in the minimum
wage if and when the CPI-U drops.
Finally, if a state is going to establish a guest worker program, it
must be mindful not only of the farm owners it aims to benefit, but
also of the laborers vulnerable to exploitation. Pilot programs need
to provide immigrant farm workers with as much protection, if not
more, than what is provided to citizens in order to attract the labor
122. Joanne Kelley, New Law to Speed Visas for Farm Workers, ROCKY MOUNTAIN TIMES
NEWS, Jun. 6, 2009, http://rockymountainnews.com/news/2008/jun/06/new-law-tospeed-visas-for-farm-workers/.
123. Id.
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which agriculture so desperately needs. The success or failure of
Colorado's pilot program is something the entire nation should
consider because it may determine whether other states will follow.
iii. States with the Highest Latino Population Growth - North
Carolina,Arkansas, Georgia, Tennessee, and South Carolina
By looking closely at the minimum wage statutes of the states
with the highest Latino population growth, it is possible to
determine the weaknesses of the statutes and what states can do
to prepare for what will be a burgeoning Latino population. With
this in mind, it is important to note that the five states with the
highest population growth - North Carolina, Arkansas, Georgia,
Tennessee, and South Carolina - have only the most basic
minimum wage laws and no protections for agricultural workers.
For instance, North Carolina, Tennessee and South Carolina's
minimum wages are all linked to the federal minimum wage of
$7.25 per hour ("FLSA").124 Also, because all three states'
minimum wage is connected to the federal minimum wage,
domestic and agricultural employees are exempted.1 25 Arkansas
and Georgia, on the other hand, have a minimum wage of $6.25126
and $5.15 per hour,127 respectively. However, because the federal
minimum wage is higher, it prevails.
Additionally both
Georgial 28 and Arkansasl 29 exempt agricultural and domestic
workers. These five states' statutory protections of agricultural
workers are virtually nonexistent. Moreover, none of the states
have statutorily protected workers' right to organize similar to
California.
Unless these five southern states begin giving low-wage and
agricultural workers better protection, they will likely experience
the problems that southwestern states have seen with a growing
Latino population, including increased poverty and household
size, as well as Latino children forgoing a college education.

124. U.S. Dep't of Labor, supra note 97; N.C. GEN. STAT. § 95-25.3 (LexisNexis 2010)
(because North Carolina's minimum wage is set at only $6.15 per hour, Federal
minimum wage requirements prevail).
125. S.C. CODE ANN. § 41-11-120 (1976); N.C. GEN. STAT. § 95-25.14 (2005).
126. U.S. Dep't of Labor, supra note 97.
127. GA. CODE ANN. § 34-4-3 (2008).
128. Id.
129. ARK. CODE ANN. § 11-4-203 (2002).
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IV. Preempting the Negative Impact Labor Laws
Can Have On Emerging Latino
Populated States
The purpose of this note is not only to shed light on the current
state of Latino workers and their families, but also to make the
federal government and individual states with growing Latino
populations aware of what is to come. Over the past decades, states
in the Southwest have had a unique experience in that they were the
first to have to deal with Latino immigrant labor. With the passage
of time, these states have learned from their experiences and have
passed legislation designed to protect the low-wage worker. Yet,
their statutes are not without deficiencies and there is still more they
can learn from each other.
There are several steps states can take to protect low wage
earners. First, states can increase enforcement of wage and hour
laws by increasing investigations of low-wage industries. 130 One
way government can begin increasing investigations is by
increasing the number of investigators.131 Second, the federal
government and the states can "maintain a firewall" between
employers and immigration authorities, so workers do not fear
retaliation in the form of deportation when they bring forth
Lastly, to keep states' departments of labor
grievances.132
accountable, states should adopt legislation similar to California's,
which requires the Labor Commissioner to publish a yearly report
on the effectiveness of the enforcement division. 33
Aside from increasing investigations and protecting workers
from deportation, states can also adopt statutes similar to those
Texas had before they were repealed in 2009, which put into place
several agencies charged with protecting the rights of employees in
the agricultural workplace.134 An example of such an agency
includes Texas' agricultural commissioner, who was in charge of
setting piece rates. 35
Finally, states can also have a positive impact on low-wage
occupations by increasing their minimum wage and including
For instance, Arizona's
domestic and agricultural workers.
cost of living, which is
the
on
based
minimum wage changes
130.
131.
132.
133.

MILKMAN ET AL., supra note 39, at 56.
Id.
Id. at 58.
CAL. LAB. CODE § 90.5(d).

134. TEX. LAB. CODE ANN. § 62.101to § 62.114 (repealed effective Sept. 1, 2009).
135. TEx. LAB. CODE ANN.

§ 62.104

(repealed effective Sept. 1, 2009).
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determined by the nation's CPI-U.136 Although the idea of having a
minimum wage that changes depending on the cost of living is
great, having the cost of living dependent on a national CPI-U may
be erroneous because the cost of living in the nation may be lower
than in a specific state. Basing the cost of living on changes within a
state's CPI-U is a better alternative. Another positive example is the
state of Washington's minimum wage, which was the first in the
country to index its minimum wage to inflation. 137 Indexing the
minimum wage to inflation ensures that "the purchasing power of a
minimum wage paycheck is not eroded in years that government
38
fails to pass legislation raising the minimum wage."

Conclusion
As the Latino population of the southern states grows, it would
be wise to prepare for a rise in low-wage workers by doing a
number of things. First, make the statutory minimum wage
applicable to domestic and agricultural workers. Second, increase
the minimum wage so that low-wage workers can live above the
poverty level. Third, if states index the minimum wage to inflation,
they should establish a provision that prevents a decrease in the
minimum wage if and when the CPI-U drops. Fourth, states should
require the Labor Commissioner, or the equivalent of a Labor
Commissioner, to report annually to the state's legislature the
effectiveness of the enforcement unit. Fifth, increase the number of
investigatory personnel and raise enforcement. Sixth, protect
immigrant workers from being deported by unscrupulous
Finally, establish agricultural boards, agricultural
employers.
commissioners and bargaining units. These are but a few of the
measures southern states can borrow from southwestern states in
order to provide greater protection to low-wage workers. Although
there is much the South can learn from the Southwest, there still
remains work to be done in the Southwest to better protect lowwage workers. Southern states must take measures now to prevent
the negative impact that low-wages and wage violations have on the
Latino worker and their families.

136. ARIZ. REV. STAT. ANN. §23-363(B) (1995).
137. JEFF CHAPMAN, ECONOMIC POLICY INSTITUTE, EMPLOYMENT AND THE MINIMUM
WAGE - EVIDENCE FROM RECENT STATE AND LABOR MARKET TRENDS 3 (May 11, 2004),
availableat http://www.epi.org/publications/entry/briefingpapers-bpl50.
138. Id.
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